
Who Gets The House in a Divorce in NJ?
Divorce proceedings in New Jersey can be complex, especially when determining who gets to keep the marital home. 
As one of the largest assets in most marriages, the family home often becomes a central point of contention during 
divorce. This comprehensive guide explains how New Jersey courts handle property division, specifically focusing on 
the marital home, and outlines your options for reaching a fair settlement. Understanding these legal principles can help 
reduce stress and provide clarity during this challenging transition.



Understanding Marital Property vs Separate 
Property

In New Jersey divorces, assets are classified as either marital property (acquired during marriage and subject to 
equitable distribution) or separate property (owned before marriage or received as gifts/inheritance and typically 
retained by the original owner).

New Jersey divorce law makes a crucial distinction between marital property and separate property. This distinction 
forms the foundation for how assets4including your home4will be handled during divorce proceedings.

Marital Property
Marital property generally includes all assets acquired 
during the marriage, regardless of which spouse's name 
appears on the title. This typically includes:

Homes purchased during the marriage

Retirement accounts funded during marriage

Vehicles, furniture, and other personal property

Joint bank accounts and investments

Separate Property
Separate property typically remains with the original 
owner and includes:

Assets owned before marriage

Inheritances received by one spouse only

Gifts received by one spouse from a third party

Property designated as separate in a valid prenuptial 
agreement

However, separate property can transform into marital 
property through commingling. For example, if you owned 
your home before marriage but your spouse contributed to 
mortgage payments or renovations, those contributions 
and any resulting increase in value may be considered 
marital property subject to division.



How is Property Divided in Divorce in NJ?
Unlike community property states where marital assets are divided equally (50/50), New Jersey follows the equitable 
distribution principle. This means courts divide property in a manner that is fair and just, but not necessarily equal.

Equitable b Equal
Courts aim for fairness rather 
than mathematical equality. 
One spouse may receive more 
than 50% of assets based on 
various factors, including 
financial need, earning 
capacity, and contributions to 
the marriage.

Case-by-Case Basis
Each divorce is unique, and 
courts analyze multiple factors 
when determining what 
constitutes an equitable 
distribution in each specific 
situation.

Judicial Discretion
New Jersey judges have 
significant discretion in 
determining property division. 
This means outcomes can 
vary based on individual 
circumstances and the judge 
assigned to your case.

This equitable distribution approach means that the division of your marital home will depend on various factors unique 
to your situation. The court will consider each spouse's financial position, future needs, and contributions to the 
acquisition and maintenance of the property, among other factors.



Who Gets the House in a Divorce in NJ?
The question of who gets to keep the marital home in a 
New Jersey divorce rarely has a simple answer. As one 
of the most valuable assets in most marriages, the house 
often becomes a focal point of negotiations and 
emotional attachment.

When couples cannot agree on what to do with the 
home, courts must intervene. Several options exist, each 
with its own financial and practical implications:

Common Scenarios

Selling the home and dividing proceeds

One spouse buying out the other's interest

Continued co-ownership for a defined period

Refinancing to remove one spouse from the mortgage

The decision becomes particularly complicated when 
children are involved. Courts often prioritize stability for 
minor children, which may mean allowing the custodial 
parent to remain in the home temporarily or permanently. 
However, this arrangement must be financially feasible.

The parent who has primary residential custody might 
want to remain in the home so the children won't be 
uprooted.

Even when one spouse strongly wishes to keep the home, financial realities sometimes make this impossible. Post-
divorce income may be insufficient to maintain mortgage payments, property taxes, and home maintenance costs. In 
such cases, selling the property might be the only viable solution, regardless of emotional attachments.



Factors Considered in Determining Who Gets 
The House
When New Jersey courts make decisions about the marital home in a divorce, they evaluate numerous factors to 
determine the most equitable arrangement. Understanding these factors can help you better predict potential outcomes 
and prepare accordingly.

1Financial Dependency
The court examines whether one spouse is 

financially dependent on the other and whether 
that dependency affects their ability to secure 

alternative housing.
2 Contributions to the Home

Both financial contributions (mortgage 
payments, renovations) and non-financial 
contributions (maintaining the home, raising 
children) are considered in determining each 
spouse's interest in the property.

3Child-Related Factors
The custody arrangement, children's ages, and 

their adjustment to the home, school, and 
community often heavily influence decisions 

about the marital home. 4 Support Arrangements
Alimony and child support awards may affect 
whether a spouse can afford to maintain the 
home independently after divorce.5Health and Age

The physical and mental health and ages of both 
spouses may influence housing needs and 

financial capabilities.

Prenuptial and Postnuptial Agreements

If the couple executed a valid prenuptial or postnuptial agreement addressing the marital home, courts generally honor 
these provisions. However, agreements may be invalidated if they were:

Created under duress or coercion

Based on incomplete financial disclosure

Unconscionable or grossly unfair at the time of enforcement

Improperly executed or technically deficient

Even with these factors, courts maintain significant discretion in property division matters. This unpredictability makes 
consulting with an experienced New Jersey divorce attorney essential for protecting your interests regarding the marital 
home.



What About the Mortgage?
Mortgage considerations add another layer of complexity 
to divorce property settlements. Many couples don't 
realize that divorce agreements don't automatically 
modify mortgage obligations with lenders.

Key Mortgage Challenges

When dealing with a mortgage during divorce, several 
potential complications can arise:

Joint Liability Continues

Even if your divorce decree assigns the home and 
mortgage responsibility to one spouse, both 
parties remain legally responsible for the debt in 
the eyes of the lender if both names are on the 
mortgage.

Credit Implications

If the spouse responsible for payments falls 
behind, both spouses' credit scores can be 
severely damaged, potentially affecting future 
borrowing ability.

Debt-to-Income Ratio

Having your name on a former marital home's 
mortgage can prevent you from qualifying for a 
new home loan due to debt-to-income ratio 
limitations, even if you're not making the 
payments.

Potential Solutions

Refinancing: The spouse keeping the home 
refinances the mortgage solely in their name, 
removing the other spouse from the obligation

Loan Assumption: Some loans permit one borrower 
to assume full responsibility (though not all 
mortgages offer this option)

Selling the Home: If refinancing isn't possible due to 
income limitations or poor credit, selling may be the 
only viable option

Deed of Trust: Create legal safeguards if continued 
joint ownership is necessary

Mortgage issues underscore why simply awarding the home to one spouse without addressing financing can create 
long-term problems. A comprehensive divorce settlement should include specific provisions addressing mortgage 
responsibility, refinancing requirements, and contingency plans if the spouse keeping the home cannot maintain 
payments.



What Are Some Options for a Marital Home?
When navigating divorce in New Jersey, couples typically have three main options for handling their marital home. Each 
approach has distinct advantages and disadvantages depending on your financial situation, relationship with your ex-
spouse, and family needs.

The best option depends on your specific circumstances, including your financial resources, whether you have children, 
your post-divorce relationship, and housing market conditions. A thoughtful analysis of short-term convenience versus 
long-term financial implications is essential before making this significant decision.

The next sections will explore each of these options in greater detail, helping you understand the practical 
considerations, potential pitfalls, and implementation strategies for each approach.

Sell and Divide
Selling the marital home and 

dividing the proceeds is often the 
cleanest approach. This option 

provides both spouses with capital 
to establish separate households 

and make a fresh start.

Buyout
One spouse purchases the other's 
equity interest in the home, 
becoming the sole owner. This 
approach allows one person to 
maintain stability while providing 
the other with funds to relocate.

Co-Ownership
Both spouses continue to own the 
property jointly for a predetermined 
period, often until children reach a 
certain age or milestone. This 
arrangement requires ongoing 
cooperation and clear agreements.



Selling the Home and Buyout Options

1. Sell and Divide the Proceeds
Selling the marital home and dividing the proceeds is often 
the simplest solution from both legal and emotional 
perspectives.

Advantages:
Provides clean financial break between spouses

Supplies capital for both parties to establish new 
homes

Eliminates ongoing entanglements and potential 
conflicts

Avoids complications of one spouse being unable to 
afford the home

Considerations:
Market timing may affect sale price

Capital gains tax implications (though primary 
residence exclusion often applies)

Moving costs and disruption, especially for children

Emotional attachment to the home

2. Buyout: One Spouse Purchases the Other's 
Interest
When one spouse wishes to remain in the home, buying 
out the other's equity interest can be an attractive option.

Implementation Methods:
Cash Buyout: Using savings, retirement funds, or other 
liquid assets to purchase the leaving spouse's equity 
share

Asset Trade: Exchanging other marital assets of 
equivalent value (retirement accounts, investments, 
etc.) for home equity

Refinancing: Taking a new mortgage that includes 
funds to pay the departing spouse

Critical Considerations:
Accurate home valuation is essential

Qualifying for refinancing independently

Affordability of mortgage, taxes, insurance, and 
maintenance

Long-term financial implications of retaining the home

Both options require careful financial analysis. What seems emotionally satisfying in the short term may not be 
financially sustainable. Working with both a divorce attorney and a financial advisor can help ensure your housing 
decision supports your long-term financial health.



Continued Joint Ownership Options
3. Continue Joint Ownership

In some situations, divorcing couples choose to maintain joint 
ownership of the marital home for a defined period. This arrangement 
is most common when minor children are involved or when market 
conditions make immediate sale disadvantageous.

Predetermined Timeframe

Couples typically agree to maintain joint ownership until 
a specific milestone, such as the youngest child 
graduating high school or a set number of years.

Living Arrangements

Various living arrangements may be established, 
including one spouse remaining in the home with 
children, "nesting" where children stay in the home while 
parents rotate in and out, or rarely, both ex-spouses 
continuing to live in different areas of the same home.

Formal Agreement

A detailed written agreement covering expenses, 
maintenance responsibilities, decision-making authority, 
and eventual disposition of the property is essential.

This approach requires exceptional communication, mutual respect, 
and clear boundaries. Without these elements, continued joint 
ownership can lead to ongoing conflict and financial disputes.

Critical Considerations:

Formal written agreement addressing all 
responsibilities

Contingency plans if one party cannot 
fulfill obligations

Tax implications of continued joint 
ownership

Insurance requirements

Impact on ability to purchase new homes

Exit strategy when the predetermined 
period ends

This approach requires flexibility and an 
amicable relationship between the 
divorced spouses, and it can also be 
expensive.

Joint ownership arrangements work best 
when the divorce is relatively amicable and 
both parties can maintain clear 
communication about property matters.



Reasons to Seek Legal Advice When Dealing 
with Marital Property
Navigating property division in a New Jersey divorce4
particularly regarding the marital home4involves complex 
legal, financial, and emotional considerations. Professional legal 
guidance is invaluable for several reasons:

Long-Term Financial Implications

Decisions made during divorce can affect your financial 
situation for years or decades. An experienced attorney 
can help you understand the long-term consequences of 
different property settlement options, tax implications, and 
how property decisions interact with support 
arrangements.

Technical Legal Requirements

Property transfers, refinancing agreements, and continued 
co-ownership arrangements must be properly 
documented to be legally enforceable. Improper execution 
can leave you vulnerable to future disputes or financial 
exposure.

Negotiation Support

Divorce negotiations often involve complex emotions that 
can cloud judgment. An attorney serves as an objective 
advocate, helping you prioritize your long-term interests 
and negotiate effectively for a fair settlement regarding the 
marital home.

Additional Benefits of Legal 
Representation:

Identification of assets you might not have 
considered

Accurate valuation of real estate and other 
property

Protection against hidden assets or financial 
manipulation

Creative settlement solutions that courts might 
not consider

Assistance with post-divorce property transfer 
issues

Guidance on refinancing requirements and 
mortgage implications

Even in amicable divorces, separate legal 
representation helps ensure both parties fully 
understand their rights and obligations regarding 
marital property division, leading to more 
sustainable agreements with fewer post-divorce 
complications.



Consult a NJ Divorce Attorney
Navigating the complexities of property division in a New 
Jersey divorce requires specialized legal knowledge and 
experience. The attorneys at Ziegler Law Group, LLC 
provide comprehensive divorce representation, with 
particular expertise in handling marital property division, 
including the often contentious issue of who gets the 
house.

How Ziegler Law Group Can Help:

Evaluate your specific situation and provide tailored 
legal advice

Explain your rights regarding marital property under 
New Jersey law

Develop strategies for achieving your housing goals 
post-divorce

Negotiate effectively with your spouse's attorney

Draft precise legal documents to protect your 
interests

Represent you in court if litigation becomes 
necessary

Address interconnected issues of child custody, 
support, and alimony

Take the Next Step

To discuss your specific situation and learn more about 
your legal options regarding your marital home and other 
divorce-related matters, contact Ziegler Law Group, LLC 
today at (973) 533-1100 or through their website contact 
form.

Legal Disclaimer: This information is provided for 
educational purposes only and does not create an 
attorney-client relationship. Individual legal situations 
vary, and specific legal advice should be obtained 
from a qualified attorney in your jurisdiction.

By consulting with experienced legal counsel early in the divorce process, you can make informed decisions about your 
marital home and other property, potentially saving significant money, time, and emotional stress in the long run.

https://zieglerlawgroupllc.com/contact-us/
https://zieglerlawgroupllc.com/contact-us/

